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The preventive character of disaster law:
tax incentives in environmental, social, and
governance (ESG) investments as a risk
mitigation mechanism*

O carater preventivo do direito dos
desastres: incentivos fiscais a investimentos
ESG como mecanismo para mitigar riscos

Daniel Dela Coleta Eisaqui**

Deilton Ribeiro Brasil***

Abstract

This article analyses the possibility of using tax incentives in environmental,
social, and governance (ESG) investments to help prevent disasters. It eluci-
dates whether tax incentives are a useful disaster prevention mechanism and
how and what type of tax incentives can be used. Its focus is dogmatic and
the method of approach is deductive. The research method is both biblio-
graphic and documental, using doctrine, national legislation, and internatio-
nal treaties. The findings reveal that it is possible to prevent disasters with
tax incentives in ESG investments if the economic agents act in accordance
with the notion of benefits; moreover, environmentally responsible conduct
can be undertaken if it is less costly.

Keywords: Disaster law. Taxation. ESG investments. Environmental law.
Sustainable development.

Resumo

Este artigo analisa a possibilidade de se utilizar incentivos fiscais a investi-
mentos ESG na intengdo de prevenir desastres. Seu objetivo ¢ compreender
se incentivos fiscais sao um mecanismo util de prevenc¢do de desastres, e
como e quais incentivos fiscais podem ser utilizados. O foco ¢ dogmatico e
o método de abordagem ¢ dedutivo. A pesquisa ¢ bibliografica e documen-
tal, utilizando doutrina, legislacio nacional e tratados internacionais. Como
resultado, o artigo conclui que é possivel prevenir desastres com incenti-
vos fiscais para investimentos ESG na medida em que agentes econdmicos
agem de acordo com a nogdo de beneficios ¢ podem escolher condutas
socialmente responsaveis se elas forem menos custosas.

Palavras-chave: Direito dos desastres. Tributa¢io. Investimentos ESG. Di-
reito ambiental. Desenvolvimento sustentavel.



1 Introduction

This article analyses the possibility of using tax in-
centives in environmental, social, and governance (ESG)
investments to prevent disasters. ESG investments are
a new approach in the financial market including ethical
issues in investment decisions’ logical operations, that
is, non-financial assumptions are added to the syllogism
by which investors decide how to allocate their resour-
ces. In this sense, the quest for maximum profit is no
more the only concern, instead investors also take into
account the social and environmental impacts of their
assets.

Additionally, disaster prevention implies both public
and private actions and joint efforts through infras-
tructure works and positive social and environmental
behaviors. Consequently, the state plays an important
role to promote an environment conducive for encou-
raging private actors contribute to disaster prevention,
environmental conservation, social justice, and general
welfare.

The problem under discussion is whether the use of
tax incentives in ESG investments contributes to disas-
ter prevention; in other words, whether this tax policy
can generate environmentally responsible behaviors.
In this vein, there are two objectives: a) understanding
whether tax incentives are a useful disaster prevention
mechanism; and b) how and what type of tax incentives
are useful to this end. The main hypothesis is that tax
incentives induce economic agents to seek environmen-
tally and socially responsible investments if they beco-
me more attractive.

This subject is justified on the grounds of current
reality. First, the occurrence of disasters, man-made
or natural, has become more frequent; even while this
article is being written, mankind is facing the second
year of a globally deadly epidemic. Second, the financial
market has seen an increase in social and environmen-
tal interest in responsible investments. For example,
there is an increase in available investment options that
are related to non-financial issues, with various events
being organized to discuss these concerns.

Methodologically, this article is a qualitative research
with a dogmatic focus, that is, it secks legal responses to
the challenges of disaster prevention through the finan-
cial market and economic theory. By the same reason,
this investigation is also classified as an applied research.

The method of approach is deductive, which is the pro-
cess of reasoning from one or more statements (premi-
ses) to reach a logical conclusion: If disaster law has a
preventive nature and economic agents act in response
of incentives and desincentives, then tax incentives may
be able to induce precautionary measures, preventing
disasters. In this vein, it is an exploratory research. The
research method is bibliographic, which is based in the
light of doctrines, and also is documentary, because it
uses legal norms, both national legislation and interna-
tional treaties.

This article is divided into six sections, including
the introduction. Chapter 1 explains what disaster law
is and its importance in current society. Chapter 2 pre-
sents an analysis of dimensions of development and
the symbiotic relationships between sustainability and
governance. Chapter 3 is an overwiew of the emergence
of eco-capitalism, the green economy, and ESG invest-
ments. Chapter 4 is dedicated to the possibility of using
tax incentives in ESG investments as risk management
and mitigation solution. The final section presents the
main conclusions.

2 Disaster law as an imperative in risk
society

Disasters are phenomena caused by natural events,
human intervention, or both, that result in significant
costs, damages, and losses, both environmental and so-
cial, including harmful environmental changes, detri-
ment to human interests, and substantial loss of human
lives and goods.!

At a conceptual level, according to the applicable
Brazilian law (Decree n. 10.593, of December 24, 2020),
a “disaster” is the result of an adverse event, man-made
ot natural, that causes human, matetial, and environ-
mental damages and social and economic losses, as de-
fined in Article 2 (VII) of the aforementioned Decree.?

The state’s purpose is—or, at least, should be—the
common good: the role of law and its institutions is to

' CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 27-29.

2 BRASIL. Decree n. 10.593, of December 24, 2020. Available at:
http:/ /www.planalto.gov.br/ccivil_03/_At02019-2022/2020/De-
creto/D10593.htm#art42. Accessed: 06 Mar. 2021.

. GGGG, gggg. The preventive character of disaster law: tax incentives in environmental, social, and governance (ESG) investments as a risk mitigation mechanism. Revista de Direito Internacional,

@ Brasilia, v. 18, n. 2, p. 216-238, 2021



act on behalf of the general welfare.” In other words,
“the State, as a juridical-political entity, has as its general
purpose the common good of its people, that is, en-
suring the contiditions that collaborate to the integral

development of human personality.”

In this sense, there is a need for a theoretical formu-
lation of a legal framework for environmental and social
safety standards, covering risk assessment and mitiga-
tion processes (preventive approach), along with emer-
gency responses, reconstrucion of areas affected,
rehabilitation of displaced people, and compensation,’
without forgetting civil and criminal liability. This ne-
cessary legal framework is understood under the rubric
of “disaster law.”

2.1 Law as a tool for preventive risk
management

In his book “The Age of Rights,” Norberto Bobbio
states that rights are a signum prognosticum, a signal of the
times, arising from specific conditions: the rights “come
into existence, when their existence is either essential
or possible,” when progress “creates new threats |[...] or
allows new remedies.””® He believes that “specific de-
mands are created in response to specific needs. New
needs are created by chances in social conditions, and
when technical developments make it possible to satisfy
them.””

The division of rights into generations is illustrati-
ve of this historical approach. As Mark Tushnet points
out, the “first generation rights emerged as bourgeois
society and markets displaced feudal relations” and the
“second generation rights resulted from a later political

> DWORKIN, Ronald. Levando os direitos a sério. Sio Paulo: WMF
Martins Fontes, 2020. p. VIIL.

* KIM, Richard Pae; EISAQUI, Daniel Dela Coleta. “Maximo
existencial possivel” no sopesamento entre o direito fundamental
a educacio superior e o interesse publico ao equilibrio fiscal. In:
COSTA, Daniel Castro Gomes da; FONSECA, Reynaldo Soares
da; BANHOS, Sérgio Silveira; CARVALHO NETO, Tarcisio Vieira
de (coord.). Democracia, justica ¢ cidadania: desafios e perspectivas—
homenagem ao Ministro Luis Roberto Barroso. Tomo II: Pensando
as institui¢Ges, a justica ¢ o Direito. Belo Horizonte: Férum, 2020.
p- 176.

> CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 30.

¢ BOBBIO, Notberto. A era dos direitos. Rio de Janeiro: Elsevier,
2004. p. 9.

7 BOBBIO, Notberto. A era dos direitos. Rio de Janeiro: Elsevier,
2004. p. 10.

mobilization, of the working class in Europe, expres-
sed in social democratic parties of the late nineteenth

century.”

According to Bobbio, the increasing power of one
man over another, technical progress, and the increa-
ses in man’s ability to dominate nature’ have caused the
recognition and proclamation of a third generation of
rights associated with environmental movements and a
better social governance paradigm, focusing on the hu-
man dimension.

It is possible to define “law” as a mechanism of so-
cial control, but it is also a path “to reinforce the de-
mands by movements on behalf of themselves and
others for the satisfaction of new material and moral

710 Both considerations are correlated because

needs.
law provides directive principles of public policies, re-
gulation, control over behaviors, and conduct standards
directed toward the protection of human interests. Mo-
reover, a healthy quality of life, ecologically balanced
environment, security, well-being, and development are
rights and are enforceable—including on account of in-

ternational obligations."!

In this vein, the notion of risk becomes important.
There is no way to protect all these rights without pre-
ventive action and risk management. Ultimately, effec-
tive protection of human rights reduces human vulne-
rability. Furthermore, when this is the subject on the
agenda, it is necessary to comprehend the risk issue.

The now classic work by Ulrich Beck, “Risk socie-
ty: towards a new modernity”, proposes as its core the-
sis the increasing distribution of social risk positions,
which requires “a systematic way of dealing with hazar-
ds and insecurities.”'* He further states, “risk society” is

8 TUSHNET, Mark. Notes on some aspects of the taxonomy of
“generations”of rights: a dossier on taxonomy of generation of
rights. Revista estudos institucionais, v. 2, 1. 2, 2016. Available at: https://
www.estudosinstitucionais.com/REI/article/download/77/94. Ac-
cessed: 27 Feb. 2021. p. 476.

? BOBBIO, Notberto. A era dos direitos. Rio de Janeiro: Elsevier,
2004. p. 9.

1% BOBBIO, Notberto. A era dos direitos. Rio de Janeiro: Elsevier,
2004. p. 11.

1 ANTONIAZZI, Mariela Morales; PIOVESAN, Flavia; IGNA-
CIO, Renata Rossi.Covid-19 e direitos econdmicos, sociais, culturais
e ambientais (DESCA): impacto dos estandares interamericanos.
Revista de direito econdmico e socioambiental, Curitiba, v. 11, n. 1, p. 59-
90, jan./abr. 2020. Available at: https://periodicos.pucpt.br/index.
php/direitoeconomico/article/download/27353/24621. Accessed:
03 Mat. 2021. p. 66.

2 BECK, Ulsich. Risk society: towards a new modernity. London:

. GGGG, gggg. The preventive character of disaster law: tax incentives in environmental, social, and governance (ESG) investments as a risk mitigation mechanism. Revista de Direito Internacional,

* Brasflia, v. 18, n. 2, p. 216-238, 2021



one “that it is increasingly occupied with debating, pre-
venting and managing risks that it itself has produced.”"’

Beck’s definitions allow the conclusion that a “risk
society” is a society governed by the possibility of its
own destruction due to negative and undesirable con-
sequences of natural events and human activity. In ac-
cordance with Slavoj Zizek,"* “nature is no longer ‘natu-
ral’, the reliable ‘dense’ background of our lives; it now
appears as a fragile mechanism which, at any point, can
explode in a catastrophic manner.” He also writes: “the
predominant version of ecology is the ecology of fear,
fear of a catastrophe—human-made or natural—that

215

may deeply perturb, destroy even, human civilization.

Considering law as a mechanism of social control
and the historical nature of rights, the incidence—or
even the mere possibility—of environmental disasters
act as a trigger for law and politics to develop new re-
gulatory and legal frameworks, based on the intention
to prevent environmental damages, social harm, and
other destructive events.' In the words of Zizek, the
abovementioned fear “pushes us to plan measures to
protect our safety.”

On the one hand, new rights are recognized, while
on the other new fields of law emerge. In this context,
a new field of research has emerged and is under de-
velopment, focusing on “a wide-ranging, interdiscipli-
nary body of research seeking to inform and improve
disaster-related decision-making”'": Disaster Law. By de-
finition, the study object in this area of law is “a com-
plex web of obligations, duties and interests related to
prevention and catastrophic events assistance”, with the

intention of managing the “havoc of disasters.”"®

SAGE Publications, 1992, p. 21.

3 BECK, Ulrich. Living in the wotld tisk society. Economy and So-
cety, v. 35, n. 3, p. 329-345, aug. 2006. Available at: https://edisci-
plinas.usp.br/pluginfile.php/4095470/mod_resource/content/0/
Beck--WorldRisk.pdf. Accessed: 05 Mar. 2021. p. 332.

Y ZIZEK, Slavoj. In defense of lost canses. London, New York: Verso,
2008. p. 435.

15 ZIZEK, Slavoj. In defense of lost canses. London, New York: Verso,
2008. p. 438.

16 CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 16-17.

7" FARBER, Daniel. Disaster law and emerging issues in Brazil.
Revista de Estudos Constitucionais, Hermenéutica e Teoria do Direito (RE-
CHTD), v. 4, n. 1, 2012. Available at: http://www.revistas.unisinos.
br/index.php/RECHTD/article/view/rechtd.2012.41.01/932. Ac-
cessed: 04 Mar. 2021. p. 4.

¥ CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,

The main guidelines of disaster law are the preven-
tive and precautionary principles: events such as na-
tural or environmental disasters have an irreversible
impact on human lives and local ecosystems, and also
adversely impact future generations. Therefore, “ecither
we take this threat seriously and decide today to do thin-
gs which, if the catastrophe does not occur, will appear
ridiculous, or we do nothing and lose everything in the
case of a catastrophe, the worst choice being that of
a middle position, taking a limited number of measu-
res—in which case, we fail whatever should happen.”"’
Seen in these terms, the raison d’étre of this new branch
of law is to formulate preventive strategies grounded on
risk management and the reduction of vulnerabilities.’

2.2 International nature of disaster law

Klaus Bosselmann® states that the current resource
crisis is global, implying that an overall strategic approa-
ch is needed: There is no longer any room for local sus-
tainablity strategies. Indeed, again citing Zizek,? “the
only way to confront the threat of ecological catastro-
phe is by means of large-scale collective decisions,” su-
ggesting the imposition of the same world-wide norms,
or at least the same regulatory rationality: anticipation,
precaution, and risk control.

This rationality, the Slovenian philosopher says, re-
cognizes that “the only truly effective one in the face of
a calamity” is, “instead of saying ‘the future is still open,
we still have the time to act and prevent the worst’, one
should accept the catastrophe as inevitable, and then
act to retroactively undo what is already ‘written in the

stars’ as our destiny.”’?

Daniel Farber* incorporates a more economic ap-
proach, saying, in line with Zizek, that “an economic

2013. p. 67.

1 ZIZEK, Slavoj. In defense of lost canses. London, New York: Verso,
2008. p. 456.

% CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 17-18.

2 BOSSELMANN, Klaus. O principio da sustentabilidade: transfor-
mando direito e governanca. Sao Paulo: Revista dos Tribunais, 2015.
p. 42.

2 717EK, Slavoj. In defense of lost canses. London, New York: Verso,
2008. p. 461.

% 71ZEK, Slavoj. In defense of lost canses. London, New York: Verso,
2008. p. 460.

# FARBER, Daniel. From here to eternity: environmental law and
future generations. University of Illinois Law Review, n. 2, 2003. Avail-

. GGGG, gggg. The preventive character of disaster law: tax incentives in environmental, social, and governance (ESG) investments as a risk mitigation mechanism. Revista de Direito Internacional,

9" Braslia, v. 18, n. 2, p. 216-238, 2021



technique called exponential discounting converts futu-
re benefits into their equivalent present-days values.””
Nevertheless, both ideas are linked, as they consider the
need of looking toward the future and redesigning the
present: “whatever actions we take today, however, will

have most of their effects far in the future.””*

As stated, crisis management and disaster prevention
demand international efforts.”” There is a collective in-
ternational responsibility to protect and ensure human
security: safety from chronic threats and “from sudden
and hurtful disruptions in the patterns of daily life”, co-
vering, e.g., economy, food, health, environment, physi-
cal integrity, culture, and “first generation” fundamental
rights.”

Therefore, in addition to its preventive nature, disas-
ter law also has an international dimension.”” Carvalho
and Damacena® refer to the World Conference on Di-
saster Reduction (2005, in Japan), an international event
wherein the Hyogo Framework for Action 2005-2015
was adopted, whereby “efforts to reduce disaster risks
must be systematically integrated into policies, plans
and programs for sustainable development and poverty
reduction and supported through bilateral, regional and

international cooperation.””!

able at: https://illinoislawreview.org/print/volume-2003-issue-2/
from-here-to-cternity-environmental-law-and-future-generations/.
Accessed: 20 Mar. 2021. p. 291.

» FARBER, Daniel. From here to eternity: environmental law and
future generations. University of Illinois Law Review, n. 2, 2003. Avail-
able at: https://illinoislawreview.org/print/volume-2003-issue-2/
from-here-to-cternity-environmental-law-and-future-generations/.
Accessed: 20 Mar. 2021. p. 293.

% FARBER, Daniel. From here to eternity: environmental law and
future generations. University of Illinois Law Review, n. 2, 2003. Avail-
able at: https://illinoislawreview.org/print/volume-2003-issue-2/
from-here-to-cternity-environmental-law-and-future-generations/.
Accessed: 20 Mar. 2021. p. 290.

¥ CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 112-117.

# PARIS, Roland. Human security: paradigma shift or hot air? Inzer-
national Security, v. 26, n. 2, p. 87-102, 2001. Available at: http://us-
ers.metu.edu.tr/utuba/Paris.pdf. Accessed: 05 Mar. 2021. p. 89-91.
¥ Cf. CARVALHO, Délton Winter de. Desastres ambientais e sua regu-
lagdo juridica: deveres de prevengao, resposta e compensag¢io ambien-
tal. 2. ed. Sao Paulo: Revista dos Tribunais, 2020. p. 66 et. seq.

¥ CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 58.

' UNITED NATIONS. Report of the World Conference on Disaster Re-
duction. 2005. Available at: https://undocs.org/en/A/CONE206/6.
Accessed: 07 Mar. 2021. p. 7.

First, because “causes and consequences of di-
sasters are not limited to one geographical location
or space,” disasters and catastrophes “are in principle
omnipresent.”** This leads to the need for the internatio-
nal community to consider both protecting and impro-
ving the environment and ensuring sustainability from
transnational threats; for example, the Convention on
the protection of the Mediterranean Sea against pollu-
tion (Barcelona Convention, 1976), which recognizes
“the need for close cooperation among the States and
international organizations concerned in a coordinated
and comprehensive regional approach for the protec-

tion and enhancement of the marine environment.”*

Second, for some authors, the very definition of
“disastet” concerns the occurrence of “emergency si-
tuations in which there is an urgent need for interna-
tional assistance to relieve human suffering.””** A similar
definition is provided by the Center for Research on
the Epidemiology of Disasters (CRED): “situation or
event, which overwhelms local capacity, necessitating
a request to national or international level for external

9935

assistance.

Even if the disaster is in fact local, the disaster law
system is international for the following reasons:

a) the understanding of environment and natural re-
sources as a common heritage of mankind, existing for
the benefit of mankind as a whole, and the recognition
of human security and sustainable development as fun-
damental rights of all individuals. As pointed out by the
Paris Agreement (2015), once the environment is con-
sidered an asset of human common use, there is also
a common concern of humankind on environmental
threats.*

2 BECK, Ulrich. Living in the wortld tisk society. Economy and So-
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b) the potential need for international humanitarian aid. 1t
was this spirit that guided the Convention on assistance
in the case of a nuclear accident or radiological emer-
gency (1986), which encouraged international coope-
ration “to facilitate prompt assistance in the event of
a nuclear accident or radiological emergency.””” In the
same way, the Framework Convention on Civil Defense
Assistance (2000) was guided by “the need for the de-
velopment of international cooperation in the field of
Civil Defense in terms of prevention, forecasting, pre-

paredness, intervention, and post-ctisis management.””

C) the fact that environmental damage recognizes no borders,
as was the case of the April 1986 disaster at the Cher-
nobyl nuclear power plant in Ukraine, whose effects
were felt in Sweden, because the radioactive material re-
leased from the Soviet nuclear power plant was carried
by the wind and spread over Europe and other areas in
the world.”” This fact was recognized by the Framework
Convention on Civil Defense Assistance (2000): “the
risk of disasters and the consequences thereof are not

containable by national frontiers.”*’

In truth, as pointed
out by Bosselmann,* everything that is done at a local
level has repercussions in other parts of the world—so-

mething like the butterfly effect in chaos theory.
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d) the very existence of international conventions imposes
duties and obligations in environmental matters.® As Alisson
Thiago de Assis Campos and Deilton Ribeiro Brasil®
have argued, there are international standards for hu-
man protection requiring the proactive stance of states
in order to promote effective global action to protect
human rights. Within this article’s scope, these standar-
ds do not remain in the environmental law field, but
also concern investment law.** In this sense, “scientific
environmental studies measure the environmental im-
pacts of an investment” and there is the investor’s duty
of due diligence “to assess the environmental nature of
the investment site” and “examine the environmental

impacts of his activities.”*®

The internationalization of disaster law invol-
ves a whole set of treaties—in a broad sense—direc-
tly or indirectly related to disaster prevention, post facto
responses, environmental protection and sustainable
development.*® In this respect, there is an effort by the
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International Federation of Red Cross and Red Cres-
cent Societies to systematize a global regulatory logic
through a set of recommendations on disaster relief
operations and humanitarian assistance.”’

For example, Principle 15 of the Rio Declaration on
Environment and Development, proclaimed in the Uni-
ted Nations Conference on Environment and Develo-
pment (Rio de Janeiro, 1992), provides that, “in order
to protect the environment, the precautionary approa-
ch shall be widely applied by States according to their
capabilities.””® Another example is the Tampere Con-
vention on the Provision of Telecommunication Re-
sources for Disaster Mitigation and Relief Operations
(Tampere, 1998), which stated the need for internatio-
nal cooperation “to facilitate the use of telecommunica-
tion resources for disaster mitigation and relief.”*

In fact, the epistemological basis of disaster law
is the interaction between the right to an ecologically
balanced environment and to a healthy quality of life,
from the perspective of intergenerational responsibility,
human security, and sustainable development. This ar-
ticle further elucidates that the development concept is
no longer just about economic growth.

3 The dimensions of development
and the symbiotic relationships
between sustainability and
governance

There is a positive connotation inherent to the con-
cepts of progress and development. Economic growth,
increasing productive capacity, positive employment in-
dicators, and favorable stock market developments are
examples of the traditional concept of progress and
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development. However, this financial and economic
growth is not always accompanied by human, social,
and environmental development.

New methods of thought emerged when these con-
cerns were introduced in the notion of development.
Amartya Sen, the Nobel Laureate in Economics in
1998, argued in his book Development as Freedom that de-
velopment is not simply a matter of metrics such as
gross domestic product, industrialization, technological
advance, or income per capita; rather, it is about provi-
ding freedom and conditions that enable the people to
exercise this freedom.

In his words, “development requires the removal of
major sources of unfreedom: poverty as well as tyranny,
poor economic opportunities as well as systematic social
deprivation, neglect of public facilities as well as into-
lerance or overactivity of repressive states.” He points
out: “sometimes the lack of substantive freedoms rela-
tes directly to economic poverty,” while in other cases
it “links closely to the lack of public facilities and social
care,” and, in still other cases, it “results directly from
a denial of political and civil liberties [...] and from im-
posed restrictions on the freedom to participate in the

2951

social, political and economic life of the community.

Thus, development is about “economic opportuni-
ties, political libertities, social powers, and the enabling
conditions of good health, basic education, and the en-
couragement and cultivation of initiatives.””* This arti-
cle does not provide an in-depth analysis of Amartya
Sen’s thought, but touches on it to introduce the multi-
dimensional nature of development.

First, there is a social dimension: A model of socially
exclusionary and unequal development is not accepta-
ble.” Second, the new paradigm of development seeks
an ethical approach: empathy, solidarity, cooperation,
avoidance of cruelty, not turning human beings into a
thing or commodity, recognizing all of them as the mas-
ters of their own fates (Kantian autonomy), honesty of
purpose, fairness, and the improvemnt of collective and

% SEN, Amartya. Desenvolvimento como liberdade. Sao Paulo: Compan-
hia das Letras, 2010. p. 16-17.

>t SEN, Amartya. Desenvolvimento como liberdade. Sao Paulo: Compan-
hia das Letras, 2010. p. 17.

2 SEN, Amartya. Desenvolvinrento como liberdade. Sio Paulo: Compan-
hia das Letras, 2010. p. 18.

% FREITAS, Juatez. Sustentabilidade: diteito ao futuro. 4. ed. Belo
Horizonte: Férum, 2019. p. 65.

. GGGG, gggg. The preventive character of disaster law: tax incentives in environmental, social, and governance (ESG) investments as a risk mitigation mechanism. Revista de Direito Internacional,

® Brasilia, v. 18, n. 2, p. 216-238, 2021



individual wellbeing.>* Third, there is the most common
and known dimension, i.e., the economic one.”® Fout-
th is the political-legal dimension, covering a matrix of
fundamental rights and social duties, in order to provide

a new type of development.”®

Finally, there is the environmental dimension.”” In
acordance with Bosselmann, ecological sustainabili-
ty is a prerequisite for development. For him, the true
meaning of sustainability is the duty to protect and
restore the integrity of the Earth’s ecological systems.
Therefore, economic prosperity and social justice are
subject to ecological sustainability.®

In line with this argument, it is possible to conclude
that sustainability and governance are two sides of the
same coin, and therefore they maintain a symbiotic re-
lationship with each other. If sustainability is the duty
to protect and restore the integrity of the Earth’s eco-
logical systems, as understood by Bosselmann, the con-
sequence is that it becomes necessary to form rules and
decision-making procedures—governance—guided by
sustainability.”

Governance is not equal to government, namely “all
forces that can influence human behavior are potential

tools of governance.”®

For instance, civil society has
been widely seen as a crucial agent for improving the
quality and inclusiveness of governance.”’ Hence, it is
necessary to have a system of incentives and disincen-
tives that makes social agents act in line with sustaina-

bility goals.
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This article focuses on the economic dimension of
sustainable governance. Economic factors are an ex-
pressive force of influence over the human behavior.
As Zizek regrets, capitalism “turn[s] ecology into a

new field of capitalist investment.”**

This logic is not
negative in itself: the idea of an Ecological State—an
ecosystemic perpespective on the state—necessarily
implies a shift in the economic activities.” Therefore,
new approaches of capitalism and economy emerge: a

“greenification” process.

4 The emergence of eco-capitalism
and green economy: ESG
investments as an essential element
of sustainable governance

After the Cold War, Francis Fukuyama declared the
end of history. For him, “liberal democracy may cons-
titute the ‘end point of mankind’s ideological evolution’
and the ‘final form of human government.”** In this
context, “liberal principles in economics—the ‘free ma-
tket’—have spread.”® By definition, the Hegelian and
Marxist concept of the “end of history” refers to the
end point of humanity’s sociocultural evolution and the
final form of human government, i.e., the total exhaus-
tion of viable systematic alternatives to capitalism and
liberal democracies.®

However, the environmental demands of current
society have contributed to the development of new
social, economic, and political structures. In the tet-
minology of Enrique Leff,"” there was the emergence
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of a new environmental rationality under a sustainable
guideline. Currently, it is discussed in terms of the “En-
vironmental rule of law” or “Sustainable State.”* In the
economic field, there are two applicable notions: “eco-
-capitalism” and “green economy.”

The United Nations Environment Programmme
(UENP) defined “green economy” as an economic
development model that “results in improved human
well-being and social equity, while significantly reducing

environmental risks and ecological scarcities.”

Eco-capitalism in turn is the combination of en-
vironmental and market principles. In a broad sense,
there is an intrinsic relationship between economy and
environment because economic systems are institutio-
nalized processes of interaction between human beings
and the environment. In other words, economic proces-
ses are framed by environment: This is both the source
of resources and destination of waste.”” The notion of
eco-capitalism is not, however, immune from criticism.
In addition to Zizek, one can refer to Michael Léwy,”"
Enrique Leff,”” and Juarez Freitas.”

In the same line, with a critical undertone, Serge La-
touche argues:

When you are in Rome and you want to go to Turin,
and if you are, by mistake, on the train to Naples, it
is not enough to slow down the train, to break, or
even to stop, you must go down and take another
train in the opposite direction. To save the planet
and guarantee an acceptable future to our children,
it is not enough to moderate current trends, we
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must squately escape development and economi-
cism [..]™
Nevertheless, ecology becomes an economic regula-
tion paradigm in order to provide a capitalist economy
an identity.” This identity is found through ESG invest-
ments. “BESG” is the acronym for “environmental, so-
cial, and governance” and its parameters are used in the
“analysis, selection and management of investments.”
In a descriptive and analytical form, the “E” issue
can be exemplified by a concern with “climate chan-
ge, carbon emissions, pollution, resource efficiency, and
biodiversity.” The “S” includes “human rights, labor
standards, health and safety, diversity policies, commu-
nity relations, and development of human capital (heal-
th and education).” Under G, “corporate governance,
corruption, the rule of law, institutional strength, trans-
parency” are key issues for consideration.”

ESG investments are linked to the demand for
“investment that may bring important social or envi-
ronmental benefits, such as community development
loan funds or clean technology portfolios.””” ESG in-
vestment discussions entail that “socially responsible
investors (SRIs) consider non-financial criteria (e.g,
social responsibility performance) in their investment
decisions, in addition to conventional criteria such as

return, risk or liquidity.”””®

Companies realize that there is potential for gaining
a business advantage through positive social and envi-
ronmental behavior because the spirit of ESG and sus-
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tainable investing is in “promoting change by diverting
capital resources toward companies that are more likely

to acknowledge sustainability issues.””

Thus, ESG investments become an important me-
chanism to improve governance and guarantee sustaina-
bility: When society and the state prioritize companies
that include this type of concern in their agenda, this
institutes a system of obligations, rewards, and incenti-
ves that leads to the self-limitation of some conducts
on behalf of environmentally and socially responsible
actions.*

Incentivizing and valuing ESG investments may
be a key element of the disaster prevention regulatory
framework. Therefore, it is possible to justify and ex-
plain the relationships among the three concepts in the
following way: ESG investments include environmen-
tal, social, and governance concerns to profitable reaso-
ning, The “BESG” is a new investment strategy—"a set of
rules, beliefs, or assumptions that govern an investor’s
investment decisions.”*—by which ESG factors are re-
searched and evaluated.®” Resultantly, ESG investors
prefer to invest in companies and assets involving less
harm to the environment and its human consequences
or that devote resources to implementing palliative and
compensatory measures.

The disaster prevention system implies services and
works of civil defense related to the improvement of
environmental and social conditions. Consequently, go-
vernmental activity is necessary to make these invest-
ments more competitive, allowing a continuous flow of
resources. Tax incentives are important because they
make these investments more attractive. Therefore, sin-
ce the State is enabled “to distinguish between admissi-
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ble and non-admissible investments,” ® it is allowed to

provide benefits to stimulate the admissible ones.
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5 Possibility of using tax
incentives in ESG investments
as a risk management
and mitigation solution

A disaster preventive system involves a regulatory
framework, i.e., a set of rules directed toward regulating
behaviors and imposing duties through the introduc-
tion of rewarding incentives or punitive disincentives.
Disaster law is, most importantly, provided by legisla-
tive action and through administrative law. Therefore,
disaster prevention shall be regulated through rules that
will ultimately be applied primarily by the public admi-
nistration.

In short, disaster law, because of its preventive na-
ture, is not a type of law that sets out rules trusting
to the good sense of each one, and then turning to the
courts after they are violated to claim a redressal. Whi-
le it is possible to resort to the judicial system for this
purpose (ex post facto action), or even for injuctive relief,
disaster law manifests in public policies.

5.1 Administrative disaster law and public
policy-making

Under the new “Environmental rule of law,” thete
is a new role of the public adminstration on behalf of
sustainability. In accordance with the Brazilian Consti-
tution, Government shall have the duty to defend and
preserve an ecologically balanced environment and heal-
thy quality of life (Article 225). From the standpoint of
disaster law, the state takes responsibility for promoting
disaster prevention and the detection of environmen-
tally risky situations, acting in a preventive manner in

their management.*

This administrative duty to protect (Staatliche Schut-
gplichten) includes the development and execution of
public policies and specifc programs and projects de-
dicated to mitigate the causes of natural or man-made
disasters.” In short, prevention of disasters and risk
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management involves administrative decisions and pro-
cesses.”® As Carla Amado Gomes® highlights, current
risk/accident scenarios demand preventive public inter-
vention.

Public policies are the adoption of a course of ac-
tion aimed toward specific objectives.” In other terms,
they are state efforts responsive to the social demands,”
or instruments of public performance that aim to im-
plement general principles of legal order.” According
to Trennepohl’” public policies are a system with
three subjects: the market, the state, and civil society.

A sustainable regulatory framework seeks to induce
the adoption of good environmental practices.”” There-
fore, the preventive role of administration in risk mana-
gement involves the development of an incentive poli-
cy rooted in sustainable goals. This approach leads to
the conclusion that “sustainable development needs to
make the market compatible with the social constitutio-
nal concerns because it is believed that combining social
responsibility, sustainable development, technology and
tax incentives society can achieve improved quality of
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life, with the satisfaction of basic needs.”” Against this
background, taxation plays an important role in disaster
prevention through the establishment of special market
conditions and stimulating mechanisms.

5.2 The role of taxation in disaster risk
mitigation

Public and private entities act dangerously—whe-
ther knowingly or not—contributing to the occurren-
ce of disasters. On the other hand, a public adminstra-
tion under the “Environmental Rule of Law” should
adopt legal rules and obligatory regulations to control
the development of activies that put human life and en-
vironment at risk.”

Notwithstanding that taxes are destined to raise
funds, they can be used with a stimulative purpose (ex-
trafiscal function), becoming an instrument of social,
economic, or environmental policy.” For instance, the
“polluter pays” principle legitimizes the imposition of
taxes in order to encourage or discourage conducts and
activities based on their potential for harm to the envi-
ronment, i.e., “taxation assumes the role of an econo-
mic instrument in environmental policies which seeks
to induce the adoption of behaviors” that are in har-
mony with the conservation of natural resources.”

For instance, the Constitution of the State of Parana
(Article 132) provides special treatment in tax revenue
sharing for municipalities with unities of environmental
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conservation.” Minas Gerais enacted Law No. 18.030,
in January 12, 2009, whereby the State tax on goods
circulation (ICMS) shall be proportionately assigned to
the municipalities in accordance with their level of envi-
ronmental conservation and basic sanitation.”

Similarly, it is possible to use tax mechanisms for
disaster prevention. In truth, this understanding is not
new. Arthur Cecil Pigou, in his Economics of Welfare of
1920, developed the idea of a tax destined to adjust
for externalities. He states, “it is evident, in general, in-
dustrialists are interested, not in social, but only in the
trade, net product of their operations.”” Therefore, it
would be up to the state to promote “extraordinary en-
couragements” or “extraordinary restraints” through

bounties or taxes.'”

Fourty years later, in 1960, the 1991 Nobel Laureate
in Economics, Ronald Coase, wrote in his article, “The
problem of social cost,” about “actions of business fir-
ms which have harmful effects on others,” with a criti-
cal approach of Pigouvian thought. However, even he
recognizes that “a system in which the rights of indivi-
duals were unlimited would be one in which there were
no rights to acquire.”'"" In this vein, government should
guarantee rights will not be misused.'”” However, for
Coase the main role should be played by the market,
and not by lawyers, courts, or governmental interven-

tion.'”

Coase further states, “the cost of exercising a right
(of using a factor of production) is always the loss whi-
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ch is suffered elsewhere in consequence of the exercise
of that right,”'” which means that to grant someone
a right implies subjecting other people to the effects
of these rights.'"” Therefore, with the recognition of
the right to an ecologically balanced environment, the-
re is a respective duty to take environmental responsi-
ble action. In line with Coase, “the problem is to avoid
the more serious harm,” i.e., “what has to be decided
is whether the gain from preventing the harm is grea-
ter than the loss which would be suffered elsewhere
as a result of stopping the action which produces the
harm.”'" There is no doubt that disaster prevention is
a greater gain than those obtained by the unregulated
development of risky activities.

Karl William Kapp, also discussing social cost, pro-
posed the adoption of social and ecological indicators
that can guide the definition of the objectives to be
achieved and the choice of paths to be followed under
a preventive guidance."” He states, “the principle of so-
cial economy demands, moreover, that investments be
made in such a fashion as to overcome the cumulative
tendencies toward inequality and regional backward-
ness,” namely “in harmony with technical and social
criteria,” and in line with minimum standards “for the
maintenance of the life and health of all members of
the society.”!%

He argues that “the aim of economic science is to
establish theoretical frameworks which show the possi-
ble relationships which connect the many variables of
economic reality, thereby enabling individuals and go-
vernments to make reasoned choices in full understan-
ding of the probable consequences of their action,” i.e.,
economics must explore “the repercussions of alter-
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native measures of public control and economic plan-
ning” and “formulate valid criteria for public decisions

and public administration.”!"”

In his approach, “instead of conceiving of wealth
and production merely in terms of exchangeable uti-
lities, the new concepts of wealth and production will
have to be defined in such a manner as to include non-

710 what is close to the notion of

-pecuniary values,
sustainable development and ESG investments, that
are based on non-financial concerns: “everything that
is considered useful and important from the standpoint
of the nation whether exchangeable or not exchangea-

ble, privately appropriable or socially beneficial”'"!

We purpose this similarity and rapprochement
among Kapp’s thought, sustainable development, and
ESG investments precisely because they all assimilate
new reasoning and points of view on economic con-
cerns, adopting a qualitative instead of a quantitative ap-
proach. The current society involves complex demands
and the knowledge fields become more enmeshed and
interlinked with each other. In this way, concepts that
originally look decoupled in the truth are founded on
dialogic epistemological bases.

Kapp’s intention of introducing non-pecuniary va-
lues meets the sustainable development concept in that
this notion comprehends more than the simple capital
accumulation, but recognizes the importance of other
concerns like social inclusion, income distribution,
and improvement in social development indicators.'
Among these additional concerns, there is environmen-

tal conservation demanding economic incentives.'

As Magno Federici Gomes and Luis Eduardo Go-
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mes'* note, true development only exists when it is
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based on sustainable management on behalf of the
benefit of the collectivity. That is, “economic activities
of transnational companies may insidiously meander
towards many non-economic components of the host
States’ society thereby causing considerable damage to
the local population, environment, values or culture.”!"
On this basis, “the idea is to transcend the inner cor-
porate structure and the sole shareholdet’s interests,
thereby setting up a business intelligence which is able
to envisage and eventually prevent a company’s adverse

social impacts.”!'¢

In this way, the introduction of ESG issues in the
investor’s decision-making process also represents a
behavior change in the sense of social responsibility,
that is, the investor not only worries about the financial
performance of its assets but how its investments in-
fluence the real world. Consequently, ESG investments
are a new paradigm that incorporate the same theore-
tical foundations of Kapp’s thought and sustainable
development: “the investment activities are expected
to foster environmental progress in view of sustaina-

2117

ble development.”'"" In other words, investors “articu-

late their activities with other values, may these be the
respect of the environment, of human rights, of local

communities and culture, of ethics and transparency.”!'®
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Therefore, by definition, ESG investment “aims to
combine better risk management with improved portfo-
lio returns, and to reflect investor and beneficiary values
in an investment strategy.””'"” For instance, instead of
making an investment decision based only on the profit
provided by the asset, the investor chooses to invest in
companies that do not test on animals or consider the
number of women in leadership positions.

Changing economic behavior “can be voluntati-
ly set by the companies themselves in the sense of a
self-regulation” or “be provided for in binding legal

?120 Taw influences conduct, independent

instruments.
of the penalties it imposes''. Nowadays, the already
mentioned increasing concern with ESG investments
may be incentivized by tax policies: “taxation and public
spending are concerned with the process of adjusting

scarce means to competing ends.”

The determination of budgets is a process of
decision-making in which the selection of different
public goals and the extent of their gratification are
determined.”'?? Indeed, the role of taxation in disaster
prevention, o, in a broad sense, in environmental pro-
tection, is not only to introduce new taxes over negative
behaviors and activities, but also tax relief mechanisms
over positive and desirable conducts, goods, and servi-
ces.

5.3 Tax incentives in ESG investments as
precautionary public policy against
disaster risks

Carvalho and Damacena'” argue that disaster, both
natural or man-made, can be avoided or mitigated if
an impact assessment is made before some activity or
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enterprise. The main guideline behind this standpoint
is the precautionary principle, a pillar of any disaster
prevention system that compels the adoption of risk re-
duction measures.'* In economic terms, this adoption
of some behavior is induced by incentives, i.e., “some-
thing that induces a person to act, such as the prospect
of a punishment or a reward.” Therefore, “public policy
makers should never forget about incentives: Many po-
licies change the costs or benefits that people face and,
therefore, alter their behavior.”'? As stated above, taxa-
tion is an important mechanism of incentives.

N. Gregory Mankiw points out that “a rational de-
cision maker takes an action if and only if the marginal
benefit of the action exceeds the marginal cost.”'** As
Daniel Farber'” argues, individuals require compensa-
tions for delaying consumption and investing their fun-
ds. Therefore, if there is a social purpose for preventing
disasters and protecting the environment, a regulation,
aimed at making the benefits of environmental and
social responsible investments higher than their costs,
should be implemented.

Therefore, to achieve the objective of contributing
to a new rationality, founded on environmental and so-
cial concerns, ESG investments should be made more
attractive than other types of business conducts and
corporate practices (trade-offs). The issue is not a Gor-
dian knot, but truly quite simple: investors will choose
ESG investments not only because they are founded on
good intentions, but more on their cost-effectiveness
relation. Notably, if the return on investment is large
enough to persuade individuals to invest their money,
then environmental investments may offer higher long-
-term returns.'” If prevention is less advantageous than
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reparatory costs, there will be no incentive for disaster
prevention'”.

Notwithstanding, it is important to highlight the
stock market is facing an increase in the number of
individual investors, and more than just a quantitative
matter, this represents a profile change. Therefore, it
is inappropriate to presume that all of these new indi-
viduals seeking more aggressive investments have the
financial knowledge levels and experience necessary to
properly define the best assets. Indeed, the philosophi-
cal intention behind this article’s purpose is to recon-
cile environmental concerns with the democratization
of financial markets, recognizing the role of the State
in providing financial education, and the use of these
factors to incentivitize a wide environmental cultural
spread through the society.

Against the background mentioned above, Mexi-
can legislation included the use of market-based ins-
truments, incentives, and other measures that improve
the cost/benefit relation of mitigation measures throu-
gh the decrease of context costs (Article 33, II of Ge-

neral Law for Climate Change)."

In judicial language, the reasoning behind this ap-
proach is the concept of positive sanctions, which is
a natural corollary of the precautionary principle and
preventive management of adverse situations. As Celso
Lafer"! says about Bobbio’s wotk, the role of law is not
simply allow or forbid, but also promote and encou-
rage through incentives and disincentives. In the con-
text of Brazilian environmental tax law, the notion of
positive sanctions was addressed by Terence Dorneles
Trennepohl regarding tax incentives for the clean ener-

gy grid."?
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The following examples provide an overview of
this thesis. Carvalho and Damacena'® state that the
occupation of risky areas plays a key role in the occur-
rence of a disaster. Therefore, it is possible to incen-
tivize social actions or project financing arrangements
destined to provide adequate infrastructure or even to
move people away from these unsafe areas for habitable
places. In fact, this public policy is appropriate under
Article 5° XI, and XII of Law No. 12.608, of April 10,
2012,"* which stipulates the duty to combat the occupa-
tion of vulnerable areas, promote residential relocation,
and stimulate safe housing programs.

Other situation is biodiversity and natural resource
conservation.” In the same way, it is possible to induce
the adoption and financing of environment preserva-
tion and reforestation projects. Historically, Brazilian tax
law includes the possibility of deducting reforestation
spending from income tax, for instance in the former
Law No. 5.1006, of September 2nd, 1966,"*° and Article
41, §1, II of Law No. 12.651 of May 25, 2012."%" Tren-
nepohl lists some examples of tax incentives in the
federal, state, and municipal spheres.

Incentivizing ESG investments can take place throu-
ght different ways: relieving tax costs of ESG invest-
ments in stock market, and acting on corporate practi-
ces to make legal persons act in accordance with ESG
criteria. If ESG investments become morte attractive to
investors, they will allocate their resources in ESG as-
sets, generating a substantial flow of capital, which con-
sequently might influence and encourage other com-
panies. Moreover, incentivizing structural measures by
companies will make them more attractive to investors,
who are seeking ESG-rated companies to invest in.

133 CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 48.

13 BRASIL. Law n. 12.608, of April 10, 2012. Available at: http://
www.planalto.gov.br/ccivil_03/_ato2011-2014/2012/1ei/112608.
htm. Accessed: 15 Mar. 2021.

135 CARVALHO, Délton Winter de; DAMACENA, Fernanda Dal-
la Libera. Direito dos desastres. Porto Alegre: Livraria do Advogado,
2013. p. 59.

13 BRASIL. Law n. 5.106, of May 02nd, 1966. Available at: http://
www.planalto.gov.br/ccivil_03/leis/1950-1969/15106.htm. Ac-
cessed: 15 Mar. 2021.

57 BRASIL. Law n. 12.651, of May 25, 2012. Available at: http://
www.planalto.gov.br/ccivil_03/_ato2011-2014/2012/1ei/112651.
htm. Accessed: 15 Mar. 2021.

1% TRENNEPOHL, Terence Dotneles. Incentivos fiscais no direito am-
biental para uma matrig energética limpa e o caso do etanol brasileiro. 2. ed.
Sao Paulo: Saraiva, 2011. p. 105-107.
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Regarding the first situation, there are two stock
indices used by the Brazilian stock exchange that indi-
cate sustainable and environmental responsible compa-
nies—the Carbon Efficient Index (ICO2 B3) and Cor-
porate Sustainability Index (ISE B3). Two perspectives
are applicable here. First, it is possible to introduce a
similar regulatory framework as with incentivized de-
bentures. Second, listed companies may obtain tax re-
lief proportionally to their actions toward a low-car-
bon-economy transition, in the case of 1CO2 B3, or
in accordance with the level of integration of the UN.
sustainable development goals in their corporate strate-
gies and processes in the case of ISE B3."

A taxonomy of tax incentives is still necessary for
a better understanding of the propositions in this arti-
cle. Tax incentives are the genus and may consist of tax
immunity, tax exemption, deferral, tax remission, or tax
amnesty."" For instance, a tax regulatory framework to
prevent disasters may include the following.'"!

a) tax exemption of the manufacture, import, and
commercialization of electric vehicles, or else
the application of differentiated aliquot recol-
lection of Vehicle Property Tax and Vehicle
Licensing Fee;

b) tax exemption or differentiated aliquot in ac-
cordance with energy consumption, waste ge-
neration, and water consumption, or in case of
the implementation of rain water, recuperation
systems;

c) tax exemption of the Causa Mortis Transfer
and Donation Tax (ITCMD), as in the State
of Sao Paulo for donations regarding housing
programs (Article 6, II, b of Law No. 10.705,
of December 28, 2000)."* In this line, it is
possible to allow income tax deduction if the
donation was designed for environmental and
social funds, organizations, or projects. One
current example: South Africa has passed a
bill allowing income tax deduction of amounts

139 B3. B3 divulga a 16° carteira do ISE B3. Available at: https:/ /iseb3-
site.s3.amazonaws.com/Release_2020.pdf. Accessed: 12 Mar. 2021.
10 TRENNEPOHL, Tetence Dotneles. Incentivos fiscais no direito am-
biental para uma matrig energética limpa e o caso do etanol brasileiro. 2. ed.
Sao Paulo: Saraiva, 2011. p. 124.

1 For an overview of international green taxation, see “The
KPMG Green Tax Index: an exploration of green tax incentives and
penalties,” available at: https://assets.kpmg/content/dam/kpmg/
tw/pdf/2017/09/655445_NSS_2017Green_TaxIndex_v18web.
pdf. Accessed: 16 Mar. 2021.

12 SAO PAULO. Law n. 10.705, of December 28, 2000. Available
at: https://legislacao.fazenda.sp.gov.br/Paginas/lei10705.aspx. Ac-
cessed: 16 Mar. 2021.

donated to COVID-19 disaster relief organiza-
tion or Solidarity Funds;'*

d) proportional taxation depending on the level
of the use of agrotoxics (the lower the use of
agrotoxics, the lower the tax rates). It is also
possible to allow income tax deduction of the
expenses related to organic production, or even
allow the deduction of organic production are-
as in Rural Territorial Property Tax (ITR) or
Urban Building and Land Tax (IPTU), as ha-

ppens with environmental preservation areas;

e) ecxemption of the tax on services (ISS) regar-
ding reforestation services;

f) non-incidence of improvement taxes regarding
real estate owners benefited by disaster pre-
vention works. In this sense, the Decree-Law
n. 195/1967"*, which provides a taxonomy of
public works that can be financed by special
assessment tax, include allowing this tax to be
levied against funding works related to defen-
se against droughts, floods, and erosion (arti-
cle 2, V). However, it should be amended to
exclude the incidence of improvement tax in
the case of works related to defense against
droughts, floods and erosion. Additionally, the
municipal tax codes which also predict this tax
should be amended in this same sense;

@) tax incentives in donations and other actions
regarding foster and support studies about di-
saster risk, vulnerability disaster reduction, and
disaster management, as well as related to the
development of projects and programs on
these concerns. Investigating, learning, and
propagating knowledge and information are
the first step in disaster prevention.'*

In addition to these tax incentives through structu-
ral measures, it is also possible to define a regulation
related to investments in financial assets. The main
guidelines under this thesis are the tax rules for incen-
tivized debentures (as provided by Article 2nd of Law
No. 12.431, June 24, 2011'*). Indeed, there are several
possible situations:

a) Tax exemption, immunity, or income tax de-
duction of investments in environment-related

4 SOUTH AFRICA. At n. 13 of 2020: Disaster management ltax
relief act, 2020. Available at: https://www.gov.za/sites/default/files/
gcis_document/202011/43883-gon1188.pdf. Accessed: 16 Mar.
2021.

144 BRASIL. Decree-Law n. 195/1967. Available at: https:/ /www.pla-
nalto.gov.br/ccivil_03/decreto-lei/del0195.htm. Accessed: 17 Apt.
2021.

15 Cf. MACHADO, Paulo Affonso Leme. Direito a informagao e meio
ambiente. 2. ed. Sao Paulo: Malheiros, 2018.

16 BRASIL. Law n. 12.431, of June 24, 2011. Available at: http://
www.planalto.gov.br/ccivil_03/_At02011-2014/2011/Lei/1.12431.
htm. Accessed: 16 Mar. 2021.
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assets. For example, ESG funds may be exclu-
ded from the incidence of income tax.

b) Although nowadays dividends are exempt from
income tax, a bill has been introduced to
allow income tax to be charged on dividends
(Bill No. 307/2021'"). This purpose is in fact
not new—there have other simillar bills in the
Brazilian legislature (e, Bills Nos. 1952/2019
and 2640/2020'). For this reason, such pro-
posals, to encourage disaster prevention and
environmental compliance, should exclude di-
vidends distributed by companies engaged in
environmentally friendly actions—as provided
by the Argentinian “Legal Regulations on Na-
tional Promotion for the Use of Soutces of
Renewable Energy to Generate Electric Power
Act”'

¢) Tax exemption for ESG funds regarding inco-
me tax, taxes on financial operations, or both.

Consequently, it is concluded that tax incentives are
a useful mechanism to induce environmental protection
and precautionary actions regarding the necessary in-
frastructure to prevent disasters.

6 Conclusion

Disaster prevention is an unavoidable necessity
of current society for the survival of life on this Ear-
th—not only human life, but also plant and animal life.
Indeed, there are ample opportunities for disasters to
strike, whether natural or caused by anthropogenic acti-
vity, including phenomena like earthquakes, landslides,
volcanic eruptions, floods, hurricanes, tornadoes, bli-
zzards, tsunamis, cyclones, pandemics, stampedes, fires,
transport accidents, industrial accidents, oil spills, nu-
clear explosions, and nuclear radiation.

Preventing such situations demands responsibili-
ties and behavior change that are often incompatible

W BRASIL. Bi/l n. 307/2021. Available at: chrome-extension://
oemmndcbldboiebfnladdacbdfmadadm/https://www.camara.leg.
br/proposicoesWeb/prop_mostratintegrarcodteor=1961664.  Ac-
cessed: 16 Mar. 2021.

148 BRASIL. Bi// n. 1952/2019. Available at: https://www25.sena-
do.leg.br/web/atividade/materias/-/materia/136117.  Accessed:
16 Mar. 2021; BRASIL. Bi// n. 2640/2020. Available at: https://
www.camara.leg.br/proposicoesWeb/fichadetramitacaoridProposic
20=2252638. Accessed: 16 Mar. 2021.

4 ARGENTINA. Legal Regulations on National Promotion for the Use
of Sources of Renewable Energy to Generate Electric Power Act. Available
at: ttps:/ / www.argentina.gob.ar/sites/default/files /ley_26190-
2006_english_version.pdf. Accessed: 16 Mar. 2021.

with market preferences and the profit motive. Howe-
ver, this dissonance has been changed. Nowadays, there
is an increasing concern of investors in resource alloca-
tion of assets that follow criteria that measure corpo-
rate governance, sustainability, and social responsibility.

Nevertheless, the profit rmotive remains and eco-
nomic agents still move in accordance with incentives
and benefits. Therefore, disaster prevention involves an
economic approach achievable by tax means. From this
standpoint, it is relevant to provide tax relief for envi-
ronmentally and socially responsible investments.

As seen before, enviromental protection and disas-
ter prevention through tax incentives in ESG invest-
ments can be accomplished through structural and non-
-structural measures. In other words, tax incentives are
admissible regarding the capital flows and allocation of
resources to assets through the stock market and to pro-
vide tax relief for structural actions adopted by compa-
nies in order to meet ESG criteria.

In conclusion, the adoption of tax incentives is the
measure that can contribute most to disaster prevention,
since it leads, a priori, to environmentally responsible
actions. By contrast, positive taxation over environmen-
tal harmful behaviors, goods, and services encounters
resistance on the basis of two arguments: the high tax
burden and its ex post facto nature, because such tax is
assessed on activities, services, goods, and deeds that
have already damaged the environment.

The admissibility of tax incentives to ESG invest-
ments is founded on behaviorist approaches, both in
law and economy. In this sense, they deal with how in-
dividuals make decisions in their daily routine. Taxation
may promote development but may also limit growth
opportunities. It may be a negative externality. There-
fore, law must include economic and psychology me-
thodological standards to provide the most effective
regulation. Tax incentives allow disaster prevention sys-
tem improvements without overburdening citizens or
leaving them recalcitrant to environmental causes.

Notwithstanding, the relations between disaster
prevention and the financial market cannot be taken
into account only from the point of view related to the
institutional adaption to the new green economy, but
should also consider the increase of individual inves-
tors without previous experience or specific knowled-
ge. Consequently, under the law’s promotional role, it
is necessary to join efforts, both public and private, to

N GGGG, gggg. The preventive character of disaster law: tax incentives in environmental, social, and governance (ESG) investments as a risk mitigation mechanism. Revista de Direito Internacional,

@ Brasilia, v. 18, n. 2, p. 216-238, 2021



democratize and stimulate environmental and socially
responsible investment choices.

Nowadays, sustainable development has to be the
watchword. More than mere words, sustainability must
be an effective world perspective. It is not only about
being in the world, but also acting in the world. The-
refore, sustainable actions must take place everyday
through a holistic approach. The market should not be
seen as an enemy: Its logic may be used as an efficient
tool in favor of the environment, disaster prevention,
and risk management.
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